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Virginia Seventeenth Century Records. 



From the Original in the Collection of the Virginia Historical Society. 



(continued) 



[The Case of John and Giles Bland]. 

[A short legal opinion by Frances North, Hugh Wynd- 
ham, Robert Atkins and Wm. Ellys, London, Nov. 11, 1679, 
apparently in regard to a contract between the two Brands; 
but of no interest, because there is no statement of facts.] 



[Griffin and Burwell vs. Wormeley* — In the General 
Court of Virginia, 1681.] 

To the Right Honorable Sir Henry Chicheley Knight his 
Majesty's deputy Governor of Virginia with the Honorable 

Council of the State. 

•John Burnham, son of Rowland Burnham of York and Lancaster 
counties, was a lieutenant colonel of militia and a justice of Middle- 
sex county, and died unmarried and possessed of a considerable 
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The Traverse or petition of Lewis [Leroy] Griffin and 
Lewis Burwell Executors of the last will and Testament of 
John Burnham Deceased. 

Sheweth 

That whereas by Virtue of a certain Writ in the Nature 
of a Diem Clausitu extremum directed to the Escheator of 
the County of Middlesex to enquire of what Lands the said 
John Burnham died seized in fee and a certain Inquisition 

estate, before July, 1681. Shortly before his death he made a will be- 
queathing his lands to Leroy Griffin (erroneously called Lewis by the 
compiler of the Randolph Manuscript), who had married Winifred Cor- 
bin, Burnham's half sister, and Lewis Burwell. There were but two 
witnesses to the will, and on the ground that it was invalid, and that 
Col. Burnham's land had escheated for lack of heirs, Ralph Wormeley 
obtained a grant of the land. Proceedings to prove the right of Griffin 
and Burwell began in Middlesex county, where the records contain much 
in regard to this matter, and the case was carried by appeal to the Gen- 
eral Court. The arguments in the text were before the higher court. 
William Fitzhugh and Robert Beverley were Wormley's counsel, and 
other lawyers in the case in the General Court were Thomas Clayton, 
William Sherwood and Arthur Spicer. 

There are frequent references to the case in the Fitzhugh letters in this 
Magazine, Vol. I, pp. 31, 33, 37. 38, 44. 46, and 254. Beginning on the 
latter page is a long argument of Fitzhugh for Wormeley. See also the 
note. The principal ground for Wormeley's claim seems to have been 
that an English statute, adopted not many years before, had prescribed 
that to all wills making bequests of land there must be at least three 
witnesses. Counsel for the plaintiffs claimed that English statutes were 
not effective in the Colonies unless they were specifically included in the 
act. The decision of the court does not appear ; but fortunately there 
is on the first page of Barradall's Reports (Vol. II, Barton's Colonial Re- 
ports,) the opinion of Sir William Jones, Attorney General of England, 
on this very case. He fully sustained the contention of the plaintiffs' 
counsel, and held that the will was good. A note in Barradall states 
that Lord Culpeper showed this opinion to all the judges in England and 
they pronounced it good law, and that on Culpeper's second return to 
Virginia, about November, 1682, he, in the General Court, pronounced 
judgment accordingly. So it would appear that Griffin and Burwell won 
their case. 

This case adds to the information contained in Major Barton's valu- 
able Colonial Reports. 
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thereupon taken it is amongst other things found that the 
said John was at the time of his Death seized of two thousand 
two hundred and fifty Acres of Land Scituate in the upper 
parts of Christ's Church Parish in the said County, and that 
the said John made no Will Effectual in Law whereby he 
could devise his Lands neither did he otherwise dispose of 
the same nor is there any heirs of his in this Country and 
therefore they (in Express Terms) say and find the said Land 
doth Escheat as by the said Inquisition appeareth. The said 
Lewis [Leroy] and Lewis saving and reserving to them- 
selves all and all Manner of benefit and advantage of ex- 
ception to the manifold uncertaintys and imperfections of the 
said Inquisition by protestation do say that Notwithstand- 
ing any Matter or thing therein contained the Estate Right 
Title and Interest of in and to the aforesaid Lands of which 
the said John Died seized is and by Law ought to be in them 
the said Lewis [Leroy] and Lewis and not in our Sovereign 
Lord the King or any other person whatever without that the 
said John did not make a Will Effectual in Law whereby he 
could devise the said Lands and without that he did not 
dispose of the said Lands as untruly found in the said In- 
quisition because as they the said Lewis [Leroy] and Lewis 
say the said John by his last Will and Testament in Writing 
under his hand and seal dated the third day of January 1680 
duly proved and recorded in this Hon'ble Court did devise and 
bequeath the said Lands to them the said Lewis [Leroy] and 
Lewis and their Heirs for Ever and they say it is and ever 
has been a good bequest in Law and always so received and 
accounted in Law and for that by Law your Honours are the 
sole Judges of Law and the Jurors Judges of fact only and 
the said Jurors having taken upon them to Judge matter of 
Law which was not given them in Charge which the said 
Lewis [Leroy] and Lewis say hath made the said Inquisition 
Vitious for if they had found specially it would have been 
well and for that it is contrary to the known Laws of Eng- 
land and Especially the Statute of 2d and 3d of Edward 6 
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Cap 8 if any Lands shou'd be taken into the King's Hands 
(unless a melius inquirendum do Issue) where an Imperfect 
Inquisition is made. 

They humbly pray a full and thorough Examination of the 
Law in such cases and that the said Inquisition may be de- 
clared invalid in Law and reason for the Insufficiency thereof 
and that a melins inquirendum do issue and then they doubt 
not but to be able to prove the Right of the said Lands in 
them and no other person whatsoever And they humbly pray 
that whosoever claims under the aforesaid Inquisition may 
put in an answer in writing. 

And they shall pray &c. 



To the Right Hon'ble Sir Henry Chicheley Knight his Majes- 
ty's Deputy Governor of Virginia and the Hon'ble Council 
of State. 

Ralph Wormley Esq'r comes in behalf of himself as a 
purchaser of his sacred Majesty and answers to the Declara- 
tion of Lewis [Leroy] Griffin and Lewis Burwell nominated 
Executors of the pretended last Will and Testament of Lieut 
Colo John Burnham deceas'd saying that he hath justly com 
pounded with his Majesty for the Land therein contained to 
say Two Thousand Two Hundred and Fifty Acres of Land 
Scituate in Middlesex County of which Lands the said Lieut 
Col'o John Burnham died seized in fee and that he conceives 
the proceedings in the said Inquisition to be according to the 
Instructions given to each Escheator in this Country and the 
continued and accustomed practice thereof since its first Scitu- 
ation And further saith that a Jury by finding an invalid Will 
of the said John Burnham in the said Inquisition have not 
exceeded their Duty in rejecting the same although produced 
to them which Will your Respondent further saith is utterly 
invalid both in fact and Law for want of testimony accord- 
ing to an Act entitled an Act to prevent frauds and perjuries 
made in the 29th Year of Charles the 2d as he is ready to 
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make appear for which reasons your Respondent prays that 
the said petitioners with their petition be rejected that your 
Respondent may be confirmed in his quiet and just possession 
and that they pay him Damages for this unjust Molestation 
and Trouble. 

And he shall pray &c. 



The Replication of Lewis [Leroy] Griffin and Lewis Burwell. 

The said Repliants not confessing nor acknowledging all 
or any the Matters or things material or Effectual in the 
said answer alledged but saving and reserving themselves now 
and at all times hereafter all advantages of Exceptions to the 
incertainties and insufficiencies of the said answer the said 
Repliants for replication say in all things before as in their 
traverse they have said and that all and every the mat- 
ters in their said Traverse are true good and Sufficient in 
the Law to be replied unto And further they say that not- 
withstanding there be not three Witnesses that Subscribed 
at the time of the publishing of it in the words of the afore- 
said Act do litterally require and Notwithstanding require 
any other thing in the said Answer contained to the Contrary 
the last Will and Testament of the said John Burnham is 
good valid and sufficient and made in due form of Law and 
that the Right Title and Interest of in and into the said Two 
Thousand Two Hundred and Fifty Acres of Land whereof 
the said John died seized is thereby well and sufficient con- 
veyed settled and assured on them the repliants and their 
Heirs in fee because as these repliants say. 

ist. It is not by the said Act nor by any Law or Authority 
yet declared or adjudged that the said Act shall be binding 
or observ'd by the Inhabitants of this Colony nor are they 
so much as mentioned nor is it possible it should be observed 
by them before the said Inhabitants have notice (which can 
no otherwise be given them) then by proclamation or decla- 
ration which as yet hath not been made of the said Act it 
ought and hath always been accustomed both in England be- 
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fore printing was (and some time after) by sending written 
Copies of all Laws past in Each Parliament under the Great 
Seal of England to the Sheriff and Chief Officer of every 
Borough City and County to be by them published to the 
People and now at this day since Printing hath been so com- 
mon the King's Printer provides a certain Number of Printed 
Copies at the End of Each Sessions to be Delivered to the 
several Members by them to be distributed in the places for 
which they serve to the End None may plead Ignorance of 
the Law and the like Course is taken in this Colony amongst 
us (for as has been adjudged) it would be not only un- 
reasonable but inhuman to require Obedience and observation 
of a Law of which we have no means to take notice. The 
Law compels no man to an impossibility but on the Contrary 
in Ability to perform the Law excuseth the performance of it 
For which Reason these repliants verily hope your Honours 
will not in your Wisdom adjudge the will of the said John 
to be invalid should it happen to want some of those formali- 
ties which by the said Act are presented to be required to 
the perfecting thereof since according to the antient known 
Laws in your Government it is Otherwise every way perfect 
and in due and common form made and proved and this the 
rather are these Repliants confident of, first, for that your 
Honours are not tied to the strict and punctual Observance 
of the Laws of England (which with submission will be im 
possible for you to do), but have Liberty given you by our 
present Sovereign Lord the King and his Royal Predeces- 
sors by their several Royal Charters granted to this Colony 
to do what you may. This Act cannot be admitted as a Law 
until it be published and so declared to be and that the People 
may have Notice thereof without great Inconveniency as 
disorder confusion and Mischief nay utter ruin to many of 
the Inhabitants of this Colony. 

First by making void all or the most part of those Wills 
and Testaments made since the 24 of June 77 Whereby the 
Inhabitants have as they thought settled and disposed of their 
Estates all or most of which want those formalities prescribed 
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by the said yet are the people as yet in quiet and peaceable 
possession of the bequest thereby made the Will allowed for 
good no man yet disturbed or molested except your repliants 
most of which should this Act be pleaded against them would 
be void and they defeated of their possessions some by Escheat 
and some otherwise. 

Secondly most contracts leases P'Roll Surrender of Leases 
and many other agreements will be likewise void for want of 
formalities by this Law required. 

Thirdly and Lastly all proceedings and Judgments had in 
any of the Courts of Law or Equity settled within this Colony 
upon any the said Contracts Agreements Leases &c. will be 
erronious and void and so will this Act which was intended 
to prevent Frauds prove a great Fraud and snare to all those 
who having settled their Estates by will made bargains Con- 
tracts let or taken Leases Surrenders &c. according to com- 
mon form and the Antient Laws of the Colony to them known 
think themselves secure not dreaming of this Act of which 
they never had notice. 

Fourthly, should all New Acts of the Parliament of Eng- 
land be of force obliging and binding to the Inhabitants of 
Virginia before Publication or Notice thereof given to them 
not only our Estates but Lives and Liberties and whatsoever 
else is dear and precious to us would be in Danger and might 
be forfeited and by us and we not knowing of it nor by any 
possibility could know it which would be as is aforesaid not 
only unreasonable but inhuman and would be such an exam- 
ple as would not be found in the whole world no not in the 
most barbarous parts of it for all which reasons these repli- 
ants saving and reserving to themselves now and at all times 
hereafter the benefit of and advantage of further Replication 
do humbly conceive the said recited Act ought not to be 
pleaded against the validity of the will of the said John to 
make void the same and of this they demand judgment and 
pray as at first that the Lands of our sovereign Lord the King 
may be removed from the said Two Thousand Two Hundred 



136 VIRGINIA HISTORICAL MAGAZINE. 

and fifty Acres of Land whereof the said John is found to 
have died seized by the said Inquisition as aforesaid. 



To the Right Hon'ble Sir Henry Chicheley Knight his Maj- 
esty's deputy Governor of Virginia and to the Hon'ble 
Council of State. 

The further Replication of Lewis [Leroy] Griffin and Lewis 
Burwell. 

The said Repliants for further replication say that not- 
withstanding anything by the said Mr. Wormeley in his Plea 
said or pleaded to the Contrary the last Will and Testament 
of the said John by him made and published as aforesaid is 
good perfect valid sufficient and made and proved in due 
form of Law and according to the Intent purport and true 
meaning of the said recited Act made the 29th Year of the 
Reign of our sovereign Lord the King but now is Intitled 
an act for preventing of frauds and perjuries by the said Mr. 
Wormeley in his plea pleaded for these repliants say that the 
said John being of sound perfect and disposing Memory 
minding and intending to make his Last will and Testament 
in writing and having waited several days for this Repliant 
Lewis [Leroy] Griffin's coming who (and none else) he was 
minded should write the same as during that time he often 
declared When this Repliant Lewis [Leroy] Griffin was come 
he gave him directions for the writing of the said Will which 
the Repliant Lewis having accordingly done and the same 
being audibly read to him the said John and by him well 
understood according to the meaning of the said Act three 
Witnesses were called and present and desired to take Notice 
and in their presence and in the presence of divers others 
who being Legatees were not supposed so good Witnesses 
The said John did according to the tenour of the said Act 
Subscribe sealed" and deliver and publish the same as his 
last will and Testament by which the said John had as much 
as in them lay performed the Direction of the said Act and 
more he could not do Lex non cogit ad impossibiliam if none 
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of the Witnesses would have subscribed it it was not in his 
nor in any man's power to compel them and yet the Law will 
look upon this his Endeavour as if he had done it and such 
their refusal as if they had actually done it And therefore 
Altho' that true it be that but two of the said three Witnesses 
did actually subscribe in the presence of the said John accord- 
ing to the Letter of the said Act Yet according to the Equity 
of the same Act (by which and not literally this Act must be 
construed and taken) the other that refused is taken to have 
subscribed and is as good a Witness to all intents and pur- 
poses as if he had actually subscribed in the presence of the 
said John impotentior Excusat legem This Act as appeareth 
by the Title was made to prevent not to abet fraud and to 
that purpose according to the Rules of Law ought to be so 
construed as that no man that is innocent and free from 
injury and wrong be punished and damaged by a litteral 
Construction to surpress Mischief and to advance its Reme- 
dies which should not be could it be taken literally and be 
understood as if the Testator must compel three Witnesses 
to subscribe in his presence whether they will or no this con- 
struction would quite contrary create and advance a mischief 
which could not have happened but by this Act for otherwise 
no man would have been injured by this Will non can or will 
Complain of it None are or could be debarred of any Right 
thereby The Testator was no way indirectly wrought upon 
by the Executors of Either of them one of them not being 
with him all the time of his Sickness and the other but a 
small time after often being called and long looked for by 
the Testator on purpose to write this will as himself often 
declared refusing to have any other to do it so it cannot be 
supposed there was any fraud intended in making the will 
but there might be fraud intended in the Witnesses that re- 
fused to subscribe the Will to hinder the making of it for 
he being a learned Man and one whose profession is used to 
drawing of Wills and coming lately out of England might 
have knowledge of this Act which few if any in the Colony 
could know. 
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To the Hon'ble Sir Henry Chicheley Knight and the Hon- 
ourable Council of State. 

The Answer of Lewis [Leroy] Griffin and Lewis Burwell 
Executors of the last Will and Testament of Lieut Col'o John 
Burnham deceased to the petition of Ralph Wormeley Esq's. 

These Defendants say that true it is the said John Burn- 
ham by his last Will and Testament in Writing under his 
Hand and Seal and since duly proved in this honourable 
Court did amongst other things give unto these Defendants 
and their Heirs for Ever all the Lands of which the said 
John died seized and of the said Will made these defendants 
Executors which Will these Defendants carried to the next 
Court held for the County of Rappahannock after the Death 
of the said John in which County he died where by the Course 
of Virginia the said Will ought to have been proved intending 
there to have a Probate thereof for that the Witnesses of the 
said Will resided in the said County but some of the Justices 
of the said Court informed these defendants that the Right 
Hon'ble Sir Henry Chicheley his Majesty's Deputy Governor 
had sent his precept to the said Court requiring them not 
to proceed therein he being inform'd that the said Burnham's 
land escheated to his Majesty whereupon these Defendants 
having good Cause to believe the said information was given 
and the said precept so contrary to divers Laws and Statutes 
in that case made and provided to be sent by the Plaintiff 
for that the Plaintiff intended as appears by his own shewing 
to obtain the said Lands for himself they these Defendants 
finding themselves thus prevented and delayed of proving the 
said Will addressed themselves to the said Court held for the 
County of Middlesex where the greatest part of the Testator's 
Estate lay but the said Court of Middlesex refused to admit 
of proving the said Will for what reason your respondents 
know not and referred the same to this Honourable Court 
whereupon these Defendants finding themselves thus delayed 
and knowing that Thomas Read one of the Witnesses of the 
said Will being a Chirurgeon of a Ship was about to depart 
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the Country and that without his Testimony these Defendants 
should never have been able to have proved the said Will 
They these Defendants with their Witnesses made a Journey 
to the house of the Right Hon'ble the Deputy Governor there 
to have their Evidences sworn and taken by his Honour but 
the Plaintiff being then and there present and knowing these 
Defendants Purposes told these Defendants he would hinder 
the same unless they would give him such a Bond as he had 
then prepared and ready drawn about him and tendered to 
these Defendants which they these Defendants refusing to 
do as a thing unjust to be extorted from them he the Plaintiff 
after much disputing in a threatning manner told these De- 
fendants if they would not seal the said Bond they should 
not have their Witnesses sworn whereupon these said De- 
fendants knowing the power and Authority of the Plaintif 
and that unless these Witnesses were Examined these De- 
fendants should never have been able to have proved the said 
Will but utterly lose not only the Land aforesaid but the 
Testator's whole personal Estate by the said Will to them 
given as aforesaid These Defendants for obtaining their Right 
and Justice of swearing that Evidences and preserving their 
Evidence until the next General Court which was denied by 
the Plaintif were forced to give the Plaintif the said Bond 
in the Plaint mentioned wherefore these Defendants for Plea 
say that the said Bond on which the said Plaintif brings his 
Action being as aforesaid by the Pretence of Right unjustly 
extorted from and given by these Defendants for obtaining 
the Justice and Right of having the Testimony of their Wit- 
nesses preserved as aforesaid is by Law void and of no Effect 
and of this they demand Judgement. 

(to be continued.) 



